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A Good Lawyer: Another Person’s Bankruptcy

he tightening by banks on
I lending money has caused

people to go elsewhere —
possibly to you. It may start with
you hearing about the opportuni-
ty to “make money” (on the inter-
est, of course) by providing a
loan to a person you think of as a
friend — or at least someone you
trust, or a company that you think
will be able to pay you back (with
that interest). Then, time goes
by, and you do NOT get paid
back. What are your rights? A
good lawyer asks that question
BEFORE you lend the money.

The first question to ask is,
“What are my rights if the person
(the debtor) files for bankruptcy?”
Other questions should include
whether: the interest charged is
usurious (illegal); the money will
be invested or loaned to pur-
chase real estate; it is for start-up
capital in a new or existing busi-
ness; oritis just a personal loan.

There is no substitute for thor-
ough due diligence on the poten-
tial debtor, which is why a good
lawyer will conduct title, back-
ground, and judgment searches.
Would you lend money to some-
one who has a million dollars in
judgments? Or more in mort-
gages than their real estate is
worth?

Whatever the case, prior to
lending money, your lawyer
should advise you about the con-
sequences of bankruptcy by the
debtor because that might be the
proverbial “worst case scenario.”

In a bankruptcy, if you are an
“unsecured creditor,” meaning
that you do not possess or have
not secured a lien on any of the
debtor’s assets as collateral for
your loan, it is likely that you will
not recover a single penny. A
good lawyer knows that.

And if you don’t have a lien on
real estate, then bankruptcy may
quite possibly exempt all other
assets from collection, especially
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if the debtor has spent or sold
most else by the time of the
bankruptcy filing — also not un-
common.

Therefore, your objective
should be to eliminate, or at least
mitigate risk by obtaining securi-
ty for your loan, especially a lien
on debtor’s real estate. Accord-
ingly, you want to be a “secured
creditor” rather than an unse-
cured creditor. How can you be-
come “secured?” Here are the
best ways:

1. Agreement. Always start
with a loan and/or security
agreement in writing and signed
by the debtor. Although having
an agreement is critical, it cannot
alone provide security. It re-
quires one or more of the follow-
ing methods as well.

2. Possession. The surest
way to obtain security for your
loan is with a written agreement
coupled with possession of a
debtor’s asset that has an equiv-
alent value to the loan amount. If
the debtor defaults (doesn’t pay
you back), then you can keep the
asset. Then, it’s just a matter of
selling that asset in exchange for
cash to get your money back for
the loan.

3. Mortgage. The next best
way of becoming secured is by
filing a mortgage on the real
property of the debtor. If possi-
ble, the mortgage should be filed
immediately (if not prior to the
transfer of funds) to make sure
that the mortgage is validly filed
and that there are no delays or
technical flaws that could permit
another creditor to obtain a prior
and senior lien that has greater
rights than your mortgage.

4. Voluntary Judgment. A
confession of judgment is a doc-
ument that results from a volun-
tary judgment signed by the
debtor. The judgment will result

in a lien on the debtor’'s name
and real estate, once docketed.
This takes more time than a
mortgage to attach to the real es-
tate.

5. Involuntary Judgment. In
order to obtain an involuntary
judgment, you must file a lawsuit,
which may take a lot of time,
years in some cases. Once ob-
tained, it has the effect of a lien
as described above.

6. Financing Statements. To
obtain a lien on debtor’s person-
al property (but not real estate),
you must file a financing state-
ment (Form UCC-1). Once filed
correctly with the state and coun-
ty, you will have a recorded se-
curity interest in the personal
property covered under the
statement. This can prevent the
sale or transfer of certain proper-
ty without satisfaction of your
lien. But a lawsuit will be neces-
sary to seize the property.

Darren M. Baldo, Esq., CPA,
LL.M. is an attorney who focuses
on business law, wills, trusts and
estates, taxation and bankruptcy
matters. Visit www.dbaldolaw.-
com for more information.

Darren M. Baldo. 4093
Quakerbridge Road, Princeton
Junction. 609-799-0090. Fax:
609-799-0095. dbaldolaw.com

An important question to ask before you lend money is
‘what are your rights if that person (the debtor) files for bankruptcy?’
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